7 _ Yeh:: . _
0/0 THE COMMISSIONER (APPEALS-IT), CENTRAL EXCISE,
- 78T B, FET xU6 9Teeh 35T, 7" Floor, Central Excise
' . 2 Building,
fAEhiaE & T, Near Polytechnic,
IFEarE), EAeEE ¢ 380015 : Ambdavadi,

_ Ahmedabad:380015

AR ek W GG IR IRA

& wSe Gedl  (FileNo.): V2(72)89/Ahd-11/Appeal / \VXC\
BB ppeals-11/ 2015-16 %
AT 3HG TE&AT(Stay App. No.): v ?/%
Ec) 37er 318eT H&AT (Order-In-Appeal No.): AHM-EXCUS-002-APP- 12-17-18
1T (Date): 20.06.2017 ST F I arid (Date of issue): To?/é //f7

Y AT AT, IR (el ST TR
Passed by Shri Uma Shanker , Commissioner (Appeals-II)

a 3, R 3G Y, (FE-1), IEAGTE- ||, 3TgeFrers SaRT Sy
AT 3 T TR ¥ glae
Arising out of Order-In-Original No . 14/AC/DEMAND/15-16 Dated: 30/09/2015
- issued by: Assistant Commissioner Central Excise (Div-I), Ahmedabad-II

T oA @ A vas gar (Name & Address of the Appellant/Respondent)
M/s Vikram Industries

aﬂéwﬁ‘asummaﬁr@aﬁma@sﬁm%ﬁaasﬂmarasqﬁmm
~WWW3®WH#WWWWWWW%I

. Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Dsep Building, Parliament Street, New

Delthi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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in case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory orin a warehouse

@) m%wﬁr&ﬁmmwﬁwﬁﬁaﬁﬁamﬁwmm%ﬁﬁmﬁﬁmaﬁ
mmwwaﬁéﬁw*mﬁsﬁm%wmmmmtﬁm%l




(d)

D

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. :
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be' made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by

two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a .

copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. : '
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. :

AT Yo, BRI ST YD T Harp? ety ~riiaRer & ufr afier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- ' ' .
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the spécial‘.tiench of Custom,. Excise & Service Tax Appellate Tribunal of West Block

No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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To the west regional bench of Customs, Excise & Service T_ax A‘bpellate Tribunal

- (CESTAT) at 0-20, New*Metal Hospital Compound, Msghani Nagar, Ahmedabad : 380

016. in case of appeals otherthan as mentioned in parz-2() (a) above.
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The appeal to the Appellate Tribunal shall be filed in- quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ' -
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the .case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended. : '
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Attention in invited to the rules covering these andoth.er related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For én appeal fo be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellaté Commissioher would have to be pre-denosited. It may be noted that the

- pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise andiService Tax, “Duty demanded” shall include:
(i) - amount determined under Section 11D;
(i) ~ amount of erroneous Cenvat Credit taken;, _
(iy  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal agai’linsi this ord'iér shall lie before the Tribunal on payment of 10%
of the duty demanded where duty, or duty and penalty are in dispute, or penalty, where penalty
alone is in dispute.” A * T
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ORDER IN APPEAL

The subject appeal is filed by M/s. Vikram Industries Naroda Ahmedabad
(Hereinafter Referred To As ‘The Appellgnt) Against the Order in Original
No.l4/AC/ demand/15-16 (hereinafter referred to as ‘the impugned ordef) passed by
the Asstt.Commissioner, Central Excise,div-I, Ahmedabad-II (hereinafter referred to as
‘the adjudicating authority’). They are engaged in the manufacture of S S Pattas-Pattis
falling under Chapter 72 of the Central Excise Tariff Act, 1985.

2. Brief facts of the case is , the appellant was clearing S.8. Cold Rolled Patta
Patti on payment of Excise duty at the appropriate rate and clearing the S.S. Hot Rolled
Patta Patti under exemption of duty as per Notification No.03/2005 dtd. 24.02,2005 (SI.
No.62) superseded By Notification No 12/2012-CE (SI, No. 203) dated 17-03-2012
and by paying an amount equivalent to 5% and 6% as the case may be on the value
of the Hot Rolled Patta Patti under the provisions of Rule 6 (3) of the Cenvat Credit
Rules, 2004. the Show Cause Notice issued [for recovery of Excise duty
Rs.96,626/- under section 11A(1) of the CEA1944, With Interest and penalty.

Same was decided and confirmed the demand.

3. Being aggrieved with the impugned order, the appellent preferred this appeal on

the following main grounds.

That S.S patta-patti purchased on payment of dmy from the market and sent to
Job worker for further process like cutting, annealing and heat treatment. Then
product immerges called S.S.Hot Rolled "Patta or Patli". These Hot Rolled Patta
Patis are being received in their factory and used within factory for further
process of Cold Rolled Products as well as it is also sold to various customers.

The Entry no. 203 of the Notification No. 12/2012 C.E. clearly described the
products "Pattis or Pattas” when subjected to any process other than cold rolling.
Meaning thereby all the stage (i.e. cutting, annealing, Hot Rolling, etc) attracts NIL
Rate of duty under the said Notification,. The appellant relied upon the Board's
Circular M.E(D.R.) No. B/31/8/94-TRU, dated 04-05-1994. There is no such
commodity i.e. HOT ROLLED PATTIS-PATTAS available in the market on which

further any process other than cold rolling is to be carried out.

The tarifl sub heading 7219.30 and 7220.30 are typically existing in
the Indian Tarifl and does.not find a place in the HSN. There is internal

indication in the said tariff entry to this effect. The same read as follows.

"patta/patties when subjected to any process other than cold rolling"

The classification of S.S. Hot Rolled Pattas-Pattis was challenged under the
new tariff introduced in tariff itselfl i.e. 7219.30 and 7220.30 by the
department and the Hon'ble Tribunal took view that Hot Rolled Pattis Pattas arc

classifiable under Chapter sub-heading No. 7219.30.
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Further, they also relied upon the decisions of CESTAT in case of M.K.
Industries (272) ELT 125 (Tri.-Ahmd), in case of M/s. Metweld Industries order
No. A/860/WZB/AHD/2009 dt. 24-4-2009 and OIA No. 232 to 236/2005
(232 to 236-A-1I)CE/DK/Commr(A) dt. 3-1-2005 and 138/2006 (AM-
1I)CE/DK/Commr(A) dt. 18-5-2006 in case of Mangaldeep Metal and M/s.
Shayona Enterprise, Divyang Rolling Mills.and also Board 's Circular M.E(D.R.)
F.No. . B/31/8/94-TRU,dated 4-5-1994.decision - passed by the
Commissioner (Appeal- V), Ahmedabad in casc of M/s Ram dev Sheet ‘Rolling
Mill Vatva, Ahmedabad vide 0l1A No.V2 (72) 101/Ahd-12013-14; dtd.
11/7/2014. The said view finds preponderance in light of the judgment ol the
Hon’ble Supreme Court in the case of Oblum Elecirical Industries Private
Limited v Collector of Customs Bombay - 1997 (94) E.L.T. 449 (S.C.)

That the goods cleared by the appellant without payment of duty, should
not be held liable for confiscation under Rule 25 of C.Ex. Rules 2002 ,as the subject
goods attract Nil Rate of Duty and not cleared without payment of duty. they
rely upon the decision of the Hon'ble Tr ibunal in the case of Shivkrupa Ispat Pvt.

~ Ltd Vs. Commr of C. Ex. Nashik 2009 (235) ELT 623 (Frl LB).Ramdev Sheet Rolling OIA
Q ~ NO. V2[72]AHD12-13/14 DTD.11-7-14.

That penalty imposed is not sustainable as they have cleared the
'subject goods at Nil Rate of duty which has been declared every
financial year and also in ER-1 Return filed by them. They relied upon
decision of Comrr: Of C.Ex. Vs. Saurasthra Cement Ltd 12010(360)FLT71 ((:uJ)I the
appellant had as far back as in the every ycar informed the Department by
way of filing intimation and ER-1 Returns about the clearance of their product
and the Department was aware of the activities of appellant. When duty is not
payable then question does not arise to pay any interest.

4. Personal hearing was accorded on 28.2.2017.8hri Harshad Patel Advocate
attended personal hearing on behalf the appellant. He reiterated the submissions
made in their GOA and invited attention towards following 1. OIA No.AHM-EXCUS -
001 APP-28/14-15 2. Circuler No. B/31/8/94-TRU DT.4-5-94.And Tariff Conl.

Decision. I have carefully gone through the show cause notice, documents available

O

on record, Written Submissions made in their appeal as well as submissions made

during Personal Hearing.

5 1 find that the appellant is engaged in the manufacture of Stainless Steel Hot
Rolled Pattas - Pattis chargeable to'Nil Excise Duty under Central Excise Tariff and nil
normal Rate of duty. The period of dispute in the present appeal is January 2014 to
September 2014. The Appellants were discharging duty liability under NIL Rate of duty
vide Notification No. 03/2005-C.E. and Notification No. 12/2012--C.E., dated
17.03.2012. the Appellants cleared S.S. Hot Rolled Patttas-Pattis at NIL Rate of
duty but by paying an amount equal to 5% and 6% zs the case may be on the

value of such S.S.Hot Rolled Paltas-Pattis under the provisions of Rule 6(3) of the
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Cenvat Credit Rules, the provisions of Cenvat Credit Rufles, 2004, and appellant
has also cleared S.S.Cold Rolled Paatas-Patlis on payment of Central Excise duty at
the appropriate rate with cenvat facility. It is pertinent toi note here that Appellant

has also declared this fact in the Returns filed by them from time to time.

6. | find that, the Show Cause Notice was issued alleging that the Exemption to
"Pattas ‘Paatis" is conditional exemption. To get the Exemption from duty on pattas-
Pattis, the same should be subjected to any process other than cold Rolling. It
was claimed by the department that no further process is being carried out On Hot
Rolled Pattas-Paatis Other Than Cold Rolling by the appellant. The condition to avail
the duty Exemption under the said notification ibid, the pattas-Pattis should be
subjected to any process other than cold rolling . I find from the manufacturing
process that the appellant are purchasing SS flat which is their input and which are
sent by them to various job workers where they cut it in to sizes and undergo the
process of annealing, picking, hot rolling and etc and hot rolled patta patties emerges
which are sent back by the job workers to them. The appellant clear the SS hot rolled
paita patties as such to cold rolling mills who undertake the cold rolling process and

cold roll the same.

7. I find that the process mentioned against Entry Sr.No.203 of Noti.No.12/2012-
CE follows the description of the goods as patta-patti, as such the goods have to be
first patta-patti to fall under the said entry of the Notification. Further the said entry
under the Notification has internal indication that it deals with the basic ‘activity of
manufacture of hot'rolled patta patti as it excludes Cold rolling from the purview of
other process. 1 find that the adjudicating authority has erred in his [indings that the
further process other than cold rolling should be carried out on Hot Rolled patta patti
before the same were cleared from factory i.e. patta patti should be subjected to any
process other than cold rolling. The reading of the entire entry of Noti,No.12/2012-
CE shows that the patta-patti when subjected to any process other than Cold rolling

would continue to fall under the said entry.

8. I find that that the entry in Noti.No.12/2012-CE covers "Patta-Patti which subjected to
- any process other than cold rolling" is that it would cover these semi processed patta-patti
which are yet to be subjected to cold rolling to manufactured finished patta-patti and it
would not cover those patta-patti which are subjected to cold rolling as appears from the
plain reading of entries of the said notification. I find that 1he tariff sub heading 7220.30
referred to in the Central Excise Tariff do not find a place in I-ISN; This was created to specifically
accommodate the existence of the product recognized in Indian market as patta/patties. I find
that tariff sub heading 7220.30 exclude the process cold rollling from the general process
- stated therein; that if the exclusion was not there, cold rolling V\?’Ol,lld have been considered as
other process described under the said tarifl. In as much as cold rolling is primary/essential

process for manufacture of patta/pattics. Thus, other process describes sub heading

7220.30 clearly refers to primary process employed-. The logical conclusion that can
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. be derived for classification of product under tarifl sub-heading 7220.30 which covers
"Pattas/patties which subjected to any process other than cold rolling” is that it would covers
those semi processed patta/patties which are yet to be subjected to cold rolling to manufacture
finished patta/patties .in view of the- above discussion and findings, I hold that
appellants have correctly availed the benefit of Noti.No.12/2012-CE(Sr.N0.203). I
rely upon the decisions of CESTAT in case of 1. M.K. Industries (272) ELT
125(Tri.-Ahmd), 2.M/s. Metweld Industries order No. A/860/WZB/AHD /2009
and also Board Circular M.E(D.R.) F.No. B/31/8/94-TRU,dated 4-5-1994, and
OIA Passed by commmr,{(Appeal-V), Ahmedabad in case of M/s Ram dev Sheet
Rolling Mills ,Ahmedabad vide O0lA No.V2 (72) 10./Ahd-1/2013-14; dtd.
! 1./7/20.14.As regards interest and Penalty imposed, I held that since the demand
is not sustainable, there is no question of interest and penalty, as held by the

Hon'ble Supreme Court of India in case of Colleclor Vs HMM Ltd. 1995(76) ELT
497(SC).

9 In view of the above findings, [ set aside the impugned order and allow the

appeal filed by the appellant.
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10. The appeal filed by the appellant stand disposed off in above terms.

@@W@

[K.K.Parmar )

Superintendent (Appeals-II)
Central Excise, Ahmedabad.
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By Regd. Post Ad.
£ m/s. vikram Industries.
901,Phase-1V,
GIDC, Naroda,
Ahmedabad.

Copy to:
1. The Chief Commissioner, Central Excise, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-II.
3. The Asstt. Commissioner, Central Excise, Div-], Ahmedabadll
4. The Asstt.Commissioner (Systems), Central Excise, Ahmedabad—ll.

_\/‘3./ Guard file.

6. PA file.







